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Challenge to Legislative

Action - “In Vacuum”




Challenging Legislation in Vacuume=="-

*  Principle laid down in

» “....awrit court it is well settled would not determine a constitutional question in a
vacuum”

« What would constitute “in vacuum” ?

« Passing of a legislation itself does not confer any such right to file writ petition — unless there is a
cause of action ( )

« What therefore is “Cause of action” in this context?

« Can Legislation be challenged without a tax payer having received any Notice/ Order /Overt act?
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Challenging Legislation in Vacuume=="-

* Doctrine of — permits maintainability of writ petitions, without there being any
overt act of the Revenue

» Imminent threat of violation of fundamental rights -

» Immediately on passing of a legislation if it takes away or abridges the fundamental rights of
a person by its very terms and without any further overt act being done -

» Challenge to Bombay Sales tax Act, 1952 on grounds of violation of 19(1) (g)etc on its mere
passing without there being any notice, assessment or demand, held as maintainable -

» Anticipatory, threat by the authority of law using coercive machinery under the impugned
legislation ( ie illegal assessment) was sufficient infringement of ones fundamental rights
which gives a Petitioner right to seek relief under 226 —
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Forum Conveniens




Forum Conveniens .

« Article 226 - prior to the 42nd Constitutional Amendment :
» Respondent must be located within the Territory of the High Court

» Plea of cause of action & convenience of the parties to determine jurisdiction not accepted —

 Post 42nd Amendment- (insertion of clause (2) to Article 226)
» Doctrine of Cause of Action determinative of jurisdiction inserted

» Thus High Court can now take up petitions if

O notwithstanding the seat / residence of government /authority / persons

L is not within those territories

Aimed at widening the jurisdiction of the High Courts for issuance of writs under Article
226
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Forum Conveniens .

« What is cause of action ?

>

>

>

Implies Right to sue
Material Facts which are imperative for a suitor to allege and prove

Every fact which would be necessary for the suitor to prove, if traversed in order to support
his right to a judgment

These facts should be material, essential and integral to cause of action

« Other relevant ingredients

>

>

>

>

Jurisdiction assumed basis facts pleaded — no enquiry on its correctness needed
Part of the Cause action good enough — even if it is miniscule

Location of the Head office not a basis, unless decision making qua the impugned action
takes place there

Seat of Parliament in Delhi

Location of Appellate & Original Authority
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Forum Conveniens

« What if cause of action in two States — How to determine which High Court to access

» Judex tenetur impertiri judicium summ

Q

Judge must exercise discretion in every case which he is seized of

> Doctrine of Forum Conveniens

Q

Even if part of cause of action arises, same not a determinative factor compelling HC
to entertain on merits

Discretion may be exercised by HC not to assume jurisdiction - invoking doctrine of
forum conveniens

Blacks’ Law dictionary - The court in which action is most brought, considering the
best interests and convenience of the parties and witnesses.

Applicable only where Court finds it totally inconvenient & other HC to be better
equipped to entertain W.P

Forum non conveniens not to be stretched so as to interfere with this principle
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.
Forum Conveniens .

« Whose Convenience & how to determine ?

0 Convenience of the Litigant — Dominus Litus

O Litigant does not choose- choice is by reason of existence of jurisdiction of that other
court existence of more appropriate forum

— Larger Bench DHC
O Convenience of all the parties
0 Convenience would include
s existence of more appropriate forum
% expenses involved & law relating to lis
+» verification of facts necessary for just adjudication of dispute

®,

++ Balance of convenience
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.
FO rum Convenlens CHAMBERS OF SUJIT GHOSH

« Whose Convivence & how to determine ?

0 Convenience of the Litigant — Dominus Litus — Reiterates Kusum Ingots

0 Only in extreme case where it finds that it is totally inconvenient for a court to
entertain the writ and other High court may be better equipped to deal with such a
case, then the doctrine of forum conveniens has to be applied
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Doctrine of Approbate &
Reprobate




Acquiescence, Estoppel & doctrine
of Xgprobate & Reprobate oot o

« There is no estoppel in law -
« But an assessee cannot approbate and reprobate i.e. change its stand when

» Having availed a benefit under a scheme, assessee cannot change its option even at a later
stage and seek to avail another scheme -

» Contention that an article does not fall in a given classification rejected when in an earlier
proceeding party has accepted such classification -

 Bias, if waived/acquiescence — Can’'t be raised as a defense at a later stage —
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Acquiescence, Estoppel & doctrine
of Xgprobate & Reprobate oot o

 However, there can be no waiver of Constitutional Right of mandatory character

» Doctrine of Election/ approbate — reprobate cannot take away statutory right or constitutional
right -

» Pre-consent from an assessee does not clothe authority with powers which the statute does
not provide for-

» Fundamental rights cannot be waived before SC, even if the advocate gave a statement in
the HC that certain grounds wont be pressed -

 Decree passed by a court without jurisdiction is void — cannot be cured by consent or waiver by
the Party —

» An excess of statutory power cannot be validated by acquiescence in or by the operation of an
estoppel — Court declines to interfere for the assistance of persons who seeks its aid to relieve
them against express statutory provisions —
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not create any lawyer-client relationship.
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